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ANONIM SIRKETIN KAYBETTIiGI DAVALARLA
ILGILI MAHKEME MASRAFLARINDAN YONETIM
KURULU SORUMLU OLABILIR Mi?

-Isvigre Federal Mahkemesinin 20 Kasim 2012 Tarih BGE 139 111 24
say1l1 karar1 Uzerine Diisiinceler-

Prof. Dr. Hasan PULASLI!

OZET

Sermaye sirketi olan anonim sirketlerde, yonetim kurulu (YK); limited
sirketlerde miidiir veya miidiirler yasal yonetim ve temsil organidirlar.
Dolayistyla, ticilincii kisilerin veya paysahiplerinin sirketin aleyhine veya
lehine agilacak davalarda, yasa geregi sirketi yonetim kurulu veya miidiir
veya midiirler temsil eder. Bu durumda, sirketin aleyhine veya lehine
acilacak davalarin kaybedilmesi halinde, yoneticilerin bu davalara iliskin
olarak, avukatlik iicreti, bilirkisi Gicreti, hukuki miitalaa gibi mahkeme
masraflarindan sorumlu olup olmayacagi sorunu ortaya c¢ikmaktadir.
Acikca Tirk hukukunda simdiye kadar yonetim kurulu tiyelerin sirketin
kaybettigi davalarda, sirketin 6dedigi mahkeme giderlerden sorumlu
olduguna iliskin Yargitay’a intikal etmis bir uyusmazliga rastlamadim.
Bu durum, 6102 sayili Tiirk Ticaret Kanunu ( TTK)’da yonetim kurulu
tiyelerinin 6zen ylkimliiliigi ile ilgili olarak benimsenen yeni diizenleme
bu bakimdan 6nem arz etmektedir. Bilindigi iizere, 6762 sayili TTK m.
320 hiikmiinde YK iiyeleri sirket isleri goriirken, basiretli isadami gibi
hareket etmekle yiikiimlii idi, yeni TTK’da ise bunun yerine “tedbirli
yonetici 6zeni” kural getirildi (TTK m. 369/1).

Yonetim kurulu, Sirketin aleyhine acilmis olan bir davada veya adina
acilacak davada nasil davranmalidir ki, dava sirket davay1 kaybettiginde
tiim mahkeme masraflarindan sorumlu olmasin. Bu konuda 6ncelikle, yeni
Kanunda YK iiyelerinin 6zen ylikiimiine iliskin olarak “tedbirli yonetici
ozeni” kavraminin ana hatlarini1 ve daha sonra sirketin lehine veya aleyhine
acilmis davalarda nasil hareket etmesi gerektigini ve Isvigre Federal
Mahkemesinin kaybedilen davalarla ilgili mahkeme masraflarindan
yonetim kurulu iiyelerinin sorumlu olmasma iligkin karar1 agiklanip
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incelenecektir. Bu kararin Tiirk sirketler hukuku a¢isindan da son derece
onemli oldugu belirtebiliriz.

Anahtar Kelimeler: Anonim sirket, Yonetim kurulu, Sorumluluk.

Could The Board Of Directors Be Liable For The Court
Costs Related To The Losses Of The Joint Stock Company?

-Thoughts on the decision of the Swiss Federal Court on November 20,
2012 BGE 139 III No. 24-

Prof. Dr. Hasan PULASLI

ABSTRACT

In joint-stock companies, which are the capital company, the board
of directors (BD); director or directors in limited companies are legal
management and representation body. The law shall be represented by
the company’s board of directors or director or directors, third parties or
shareholders can sue against or in favor of the company. In this case, the
problem arises whether the managers will be liable for court costs such as
attorney fees, expert fees, legal opinions, etc., in case of losing the lawsuit
against the company. Honestly, I have not meet any incompatibility with
the Court of Cassation about the responsibility of the board of directors for
the court costs on paying by the company in the cases where the company
has lost in the Turkish law. In this respect, the new regulation adopted in
the Turkish Commercial Code (TCC) No. 6102 concerning the obligation
of the members of the board of directors carry an utmost importance. As
is known, Turkish Commercial Code No. 6762 While the members of the
Board of Directors were acting as corporate officers in the provision of
320, they were obliged to act like a prudent merchant. In the new Turkish
Commercial Code, “cautious managerial self-respect” was introduced
instead of it (Turkish Commercial Code Article 369/1).



The board of directors should act whether in the cases filing behalf of the
Company or in the cases against the Company, so that it is not responsible
for all court costs when the company loses the case. For that reason at the
initial phase, with regard to the obligation of the members of the Board
of Directors in the new Turkish Commercial Code the outline of the
concept of “cautious managerial self-interest” will be examined. Then
it will be explained and examined the decision on how the company
should act in favor or against of the case. Finally, the Swiss Federal
Court about the responsibility for the costs in the lost case proceedings.
We can express that this decision is also very important for Turkish
corporate law.

Keywords: Joint-stock company, Board member, Liability.



MADDI TAZMINATIN BELIRLENMESI

Yrd. Do¢. Dr. Ekrem KURT!

OZET

Maddi tazminatin belirlenmesi, parayla Olgiilemeyen zararlarin
giderilmesini hedefleyen manevi tazminatin hesaplanmasina gore ¢ok daha
somut verilere dayanir. Ancak yine de ¢cogu olayda gercek maddi zararin
belirlenmesi ve buna iliskin tazminat miktarinin hesaplanmasi zahmetli bir
calismay1 gerektirir.

Maddi zararin belirlenmesi, buna iliskin maddi tazminat miktarinin
belirlenmesi bakimindan olduk¢a énemlidir. Oyle ki, ¢ogu zaman maddi
zararin miktar1 neyse tazminat miktar1 da odur. Ancak bu her zaman
gecerli olmaz. Cogu zaman taraflarin kusur durumu, birlikte kusurun
bulunup bulunmadigi, hakkaniyet geregi zararin bir kisminin tazminat
hesaplanirken indirime ugramasi gibi tazminat miktarini etkileyen unsurlar
karsimiza cikar.

Maddi zarar ve buna bagli olarak maddi tazminata yol agan olaylarin tiirii
oldukca fazladir. Borglar hukuku, aile hukuku, is hukuku, idare hukuku,
icra hukuku gibi pek ¢ok hukuk dalini ilgilendiren hukuki iligkiler maddi
tazminat borcunun dogmasina yol agabilir. Dolayisiyla maddi tazminatin
hesaplanmasina iligskin olarak biitiin hukuk dallarin1 kapsayict standart
bir yontemden s6z edilemez. Bununla birlikte TBK md. 51 ve 52 hakime
genis bir takdir yetkisi vermekte ve genel bazi ilkeler getirmektedir:

Bu hiikiimlerden su esaslar ¢ikarilabilir:

Tazminatin miktar1 ve ifa tarzini belirlemekte hakim somut olay adaletine
gore takdirde bulunacaktir.

Bu takdir yapilirken olayin olus sekli ve 6zellikle kusur diizeyi dikkate
aliacaktir.

'MEF Universitesi Hukuk Fakiiltesi Medeni Hukuk ABD Ogretim Uyesi



Zarar gorenin rizasinin varligl tazminat miktarini azaltict ve hatta
ortadan kaldirici etkisi olabilir.

Zarar gorenin zararin artmasina yol acan eylemleri de ayni sekilde
tazminat miktarini azaltici/ortadan kaldirici rol oynayabilir.

Zarar gorenin hafif kusurlu olmasi halinde, hiikmedilecek tazminat
miktar1 onu, kendi ekonomik durumuna gore yoksulluga diisecek olursa
ve hakkaniyet de gerektirirse hakim tazminata hiikmetmeyebilecektir.

Anahtar kelimeler: Maddi zarar, Kusur, Maddi tazminat.

Determination Of The Material Compensation

Assist. Prof. Dr. Ekrem KURT

ABSTRACT

Determination of the material compensation depends upon more concrete
basis in compare with the material compensation which depends upon non-
material damages. However in most cases accounting the material damage
requires a great effort.

Accounting the material damage has a significant role on determining the
amount of material compensation. In many cases the amount of material
compensation is equal to the amount of material damage. However, the
both amount are different in some cases. The neglience rate of the parties
are sometimes different and in some cases an equity reduction is necessary.

Material damage and the reasons that cause a material compensation are in
a great variety. Obligations law, family law, labor law, debt inforcement law
provide different sorts of material compensation reasons. Because of this
reason there isn’t a standard formula which can solve all these problems
in certain form. However Article 51st and 52nd provide a great judicial
discretionary power and some general principals in this field.



These principals bring the following outlines:

Whenever the exact amount of damages cannot be established properly,
the judge shall assess them in his discretion,

The judge will regard to the ordinary course of events and the measures
taken by the damaged party.

The judge shall determine the nature and amount of compensation for
the damage sustained,

The circumstances as well as the degree of fault will be taken into
account.

If the damaged party’s fault is not heavy, and the amount of the
compensation will couse him/her into poverty and the equity principal
requieres in that way, the judge shall not establish a compensation.

Keywords: Material damage, Neglience, Material compensation.



TASFIYE MEMURUNUN HUKUKi SORUMLULUGU

Yrd. Do¢. Dr. Nuri ERDEM!

OZET

Tiizel kisiligi haiz bulunan ticaret ortakliklar1 sona erme sebeplerinin
gerceklesmesi ile tasfiye asamasina girer ve tasfiye sona erinceye degin
ortaklik tiizel kisiligini muhafaza eder. Tasfiye ortaklik malvarliginin
satilarak paraya cevrilmesi, alacaklarin tahsil edilip borcun 6denmesi,
geriye kalan miktar olursa bunun ortaklara dagitilmasi nihayetinde
ortaklik kaydimin ticaret sicilinden terkinine dair islemler biitiiniidiir. Bu
islemler sirketin tiirline gore ortaklar, yonetim kurulu yahut miidiirler
tarafindan yapilabilecegi gibi 6zel olarak tasfiye islemleri ile gorevli
tasfiye memurlar1 da atanabilir. Ozel olarak atanacak tasfiye memurunun
ortaklardan olma zorunlulugu yoktur. Isaret ettigimiz bu onemli gorevi
yerine getirmekle yiikiimlii Tasfiye Memurlarinin sorumluluguna iliskin
hiikiimler farkl: sirket tiplerine gore esasen Tiirk Ticaret Kanunu’nda yer
almaktadir. Bununla birlikte, tasfiyeye giren sirket bu asamada vergi ve
kamu borglarint da 6demekle ylikiimlii olabilecektir. Bu durumla alakali
olarak ilaveten 213 sayili Vergi Usul Kanununda, 6183 sayili Amme
Alacaklarinin Tahsil Usulu Hakkinda Kanun’da ve 5520 sayili Kurumlar
Vergisi Kanununda da tasfiye memurlarinin sorumluluguna iliskin
diizenlemeler yer almaktadir. Calismamizda s6z konusu diizenlemeler
1s18ida tasfiye memurlarmim sorumlulugu degerlendirilmektedir. Ote
yandan uygulamada 6nemli bir yer tutan anonim ortakliklarda tasfiye
memurlarinin sorumlulugu kurucu, yonetici ve yonetim kurulu iiyelerinin
sorumluluklart ile birlikte “Hukuki Sorumluluk™ baslig1 altinda onbirinci
boliimde (TTK 549 vd) diizenlenmis; ve yine limited ortakliklar bakimindan
da ilgili maddede anonim ortaklik hiikiimlerine yollama yapilmistir (TTK
643). Bununla birlikte, tasfiye memurlarinin gérev ve amaglar1 yonetim
kurulu tiyelerinden farkli oldugundan, sorumluluk acisindan da yoneticiler
ile tasfiye memurlar1 arasindaki farkli yonler de ortaya bu incelemede
ortaya konulmaya ¢alisilmistur.

Anahtar Kelimeler: Anonim sirket, Tasfiye memuru, Sorumluluk.
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Legal Responsibility Of a Liquidator

Assist. Prof. Dr. Nuri ERDEM

ABSTRACT

Business organizations with legal personality enter into the winding-up
process by the existence of the reasons for dissolution and maintain the
corporate entity until the liquidation period is over. Liquidation is a whole
process which is selling of partnership assets to convert them into cash,
collection of receivables and payment of debts, distribution of the remaining
amount to the shareholders and eventually to apply for deregistration of
company from the trade register. As well as these transactions may be made
-depending to the type of company, by the partners, board of directors or
managers of company, also they can have made by liquidators who are
especially appointed to manage winding up period. There is no requirement
for the liquidator to be appointed from the members. The provisions about
the responsibility of Liquidators’ who are appointed for fulfilling this
important task that we have pointed out are mainly included in the Turkish
Commercial Code, which are in order to be allocated according to different
company types. However, the company entering into liquidation may be
liable to pay taxes and have public debts at this stage as well. In this regard,
there are also regulations on the responsibility of the liquidators in the Tax
Procedure Law No.213, Law No. 6183 on the Collection Procedure of Public
Receivables and Law No. 5520 on the Income Tax and Corporation Taxes
Act. In our work, the responsibility of liquidators is considered in the light
of such regulations. On the other hand, for he joint stock companies, which
have an important place in the practice, the responsibility of the liquidators
was regulated in the eleventh section (TCC 549 et seq.) under the title of
“Legal Responsibility” together with the responsibilities of the founders,
managers and members of the board of directors; and also for limited
partnerships the concerning article (TTK 643) was also referred into the
provisions about joint stock companies. However the duties and purpose
of the liquidation officers are different from the members of the board of
directors, the different aspects between the managers and the liquidators
in point of responsibility are tried to be revealed in this examination.

Keywords: Joint-stock company, Liquidator, Liability.



TIBBi KAYITLARIN TUTULMASINDAN DOGAN
HUKUKIi SORUMLULUK

Ogr. Gor. Kemale ASLANOVA'

OZET

Hekime (saglik kurumuna) basvuran hastalarin tam1 ve tedavileriyle
ilgili yapilan islemlerden elde edilen ve bilimsel kurallar ¢ercevesinde
diizenlenerek olusturulan belgelere “hasta dosyasi” denmektedir. Hasta
dosyalar1 “kime”, “ne amagla”, “nerede”, “ne zaman” ve “nasil” bir
tedavi hizmeti verildigini gosteren dnemli belgelerdir. Tibbi kayitlarin
en Oonemli parcast da hasta dosyalaridir. Bu dosyalarin ‘“hasta dosya
arsivi’nde belirlenen yasal silire dahilinde 6zenle saklanma zorunlulugu
bulunmaktadir. Tedavi siirecinin kayit altina alinmasi sonraki tibbi
miidahalelerin de saglikli sekilde yapilabilmesinin bir geregidir. Bu

kayitlar sayesinde denetimin de saglanmasi kolaylagmaktadir.

Tibbi kayitlar, bir saglik merkezinde bulunan, hastayla ilgili bilgiler
olup elektronik ortamda veya kagit lizerinde tutulabilir. Tibbi kayitlarin
tutulmas1 hem hasta, hem saglik personeli, hem de saglik personelinin
calistig1 kurumun haklarinin korunmasi agisindan énemlidir. Tibbi kayitlar,
hastanin hastaliginin seklini ve seyrini gostermek acisindan biiyiik 6nem
tasimaktadir. Bu kayitlar, hekimler ve tiim saglik calisanlar1 arasinda bir
iletisim saglamakta ve hasta ile ilgili bilgilerin kolaylikla ilgili hekim veya
saglik personeline iletilmesini saglamaktadirlar.

Hasta dosyalar1 hastanenin miilkiyetinde olup; kisisel bilgilerin gizliligi
ilkesi cergevesinde korunmalidir. Dolayisiyla, tibbi bilgi ve kayitlarilgilinin
rizasi, tibbi zorunluluk ve hakim karar1 olmaksizin paylagilmamalidir.

Anahtar Kelimeler: Tibbi kayit, Hasta dosyalari, Hasta dosyalarinin
gizliligi.
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Legal Responsibility Of Keeping Medical Records

Lec. Kemale ASLANOVA

ABSTRACT

The documents organized in the procedures related to the diagnosis
and treatment of the patients applying to the doctor (organized by the
framework of the scientific rules) are called “patient files”. Patient files are
important documents showing “to whom”, “for what purpose”, “where”,
“when” and “how” the treatment is provided. The most important part of
medical records are patient files. These files have to be stored carefully in
the “patient file archive” within the specified legal time. Storing medical
records, ensures that subsequent medical interventions are performed well.

It’s make also easier to control by these records.

Medical records are information about the patient and can be kept in
electronic form or on paper. Keeping medical records is important for the
protection of the rights of both the patient and the health staff as well as
the institution to which the health personnel work. Medical records are
important to show the form and the natural history of disease. These records
provide communication between physicians and all health professionals
and the patient’s information send easily to the relevant physician or
healthcare personnel.

Hospitals own the patient’s files. They must be protected within the
framework of the privacy principle of personal information. Therefore,
medical information and records should not be shared without the consent
of the interested person, medical necessity and court decision.

Keywords: Medical record, Patient files, Confidentiality of patient files.



TASINIR MULKIYETININ DEVRINDE SEBEBE
BAGLILIK VE SOYUTLUK KAVRAMLARI VE
BU KAVRAMLAR KAPSAMINDA SEBEPSIZ
ZENGINLESME

Prof. Dr. Halik BURCUOGLU!

OZET

Zenginlesmeden sz etmek i¢in bir kimsenin bir hakkinin malvarligindan
cikmasi ve malvarligindan ¢ikan bu hakkin bir baskasinin malvarligina
gecmis olmasi gerektigi agiktir.

Bir malin zilyetligi baskasinin eline gecmis, yani zilyetlik yitirilmis
olsa bile, bu mal tizerindeki hak hala zilyetligi yitirenin malvarligindan
¢tkmamis ise, bu kisi fakirlesmis, bir baskasi da bu hak ile zenginlesmis
olamaz.

Tasimir miilkiyetinin devri (veya bir taginir tizerinde sinirlt bir ayni hakkin
kurulmasi) konusunda ise iki goriis savunulmaktadir. Bunlar; (katildigim ve
baskin oldugu kabul edilen) sebebe baglilik goriisii ve soyutluk goriisiidiir.

Bunlarin yami sira, yine baskin goriise gore, sebepsiz zenginlesme
hiikiimleri, istenilen sonuca baska bir yoldan ulasma imkan1 olmadiginda
basvurulabilecek hukuk yoludur.

Bu veriler 15181nda, sebepsiz zenginlesmede iade ylikiimliiliigii ve bir de
iyiniyetli zenginlesenin iade ylkiimliiligi ile kotii niyetli zenginlesenin
iade yiikiimliiliigli ayrimi izerinde durulmasina bir uygulama alani bulmak
zor olacaktir. Oncelikle isleme, karisma ve birlesme disinda bir tasinir ile
zenginlesebilsin ki, zenginlesme konusu bu taginirin nasil ve ne kapsamda
iade edilmesi gerekecegi giindeme gelebilsin.

Anahtar Kelimeler: Sebepsiz zenginlesme, Taginir miilkiyeti, Sebebe
baglilik, Soyutluk ilkesi.
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Concepts Of Causality And Abstraction in Transfer Of
Movable Property, And Unjust Enrichment Within These
Contexts

Prof. Dr. Halik BURCUOGLU

ABSTRACT

In order to speak of an enrichment, it is clear that one shall dispose of
a right of an asset value and this right shall be transferred to another
person’s asset. There is no one who is enriched or impoverished just with
the transfer of the possession of a property, even if the previous possession
is terminated, unless the right on that property is transferred.

There are two views on the transfer of the property -or on the establisment
of a limited right in rem to a movable property: the principle of causality-
the dominant view that I also agree on- and the principle of abstraction.

In addition, according to dominant view, law of the unjust enrichment is
also a remedy when there is no other way to reach a resolution.

In these considerations, it is hard to find a scope of application of obligation
to return in unjust enrichment, especially distinction of obligation to return
between people who has been unjustly enriched in good faith and bad faith.
Primarily, there should be an enrinchment apart from processing, joining
and mixing chattels to refer the return of the movable property which is the
object of unjust enrichment.

Keywords: Unjust enrichment, Movable property, Principle of causality,
Principle of abstraction.



ON ODEMELI KONUT SATIS SOZLESMESINDE
SATICININ SORUMLULUGU VE TUKETICININ
KORUNMASI

Dog. Dr. Ebru CEYLAN!

OZET

Tebligimizde 6502 sayili Tiiketicinin Korunmast Hakkinda Kanun’da
yeni dlizenlenen 6n 6demeli konut satis sozlesmesi ile ilgili getirilen
diizenlemeler incelenmistir. Bu sozlesmelerde tiiketicilerin korunmasi
ile ilgili 6nemli hukuki sorunlar ortaya ¢ikmistir. Bu nedenle tiiketicileri
korumay1 amaclayan 6nemli hukuki diizenlemeler getirilmistir. Bu
diizenlemeler tarafimizca degerlendirilmistir. Bu sdzlesmenin tanimi,
unsurlari, konusu, hukuki niteligi, sekli, sekle aykiriligin yaptirim
aciklanmistir. Ayrica sOzlesmenin ©On bilgilendirme formunda ve
s0zlesmede yer almasi gereken zorunlu bilgiler, s6zlesmenin kurulmadan
once ve kurulduktan sonra saticinin tiiketiciye karsi borglar1 ve sorumlulugu
ve tiiketicinin haklar1 ve borglar1 incelenmistir. Saticinin s6zlesme oncesi
tilkketiciye bilgi verme borcu, konutu tiiketiciye teslim etme ve konutun
miilkiyetini devretme borcu, yapi ruhsati alma borcu, teminat saglama
borcu 6nemli bor¢laridir. Bu s6zlesmede tiiketicinin konut bedelini 6deme
borcu bulunmaktadir. Tiiketicinin konutun bedelini erken 6deme hakki,
s0zlesmeden cayma hakk1 ve sozlesmeden donme hakki 6nemli haklaridir.
Bu sozlesmeden dogan hukuki sorunlar ve ¢oziim yollar1 konusunda
goriislerimiz belirtilmistir.

Anahtar Kelimeler: Satici, Tiiketici, Konut, Hak, S6zlesme, Koruma.
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The Duty Of Seller And The Protection Of Consumer On
The Contract Of Hire Purchase Of Dwelling With Advance
Payment

Assoc. Prof. Dr. Ebru CEYLAN

ABSTRACT

In this paper, we will discuss the contract of hire purchase of dwelling with
advance payment that has been recently regulated by Consumer Protection
Law number 6502. For these contracts, important legal issues on the
protection of consumers have been occured. Thence, important legal rules
have been anticipated aiming protection of the consumers. These rules
have been examined. In this context, the definition, components, matter,
legal nature, form of the contract and sanctions against unlawfulness in
form have been examined. Furthermore, compulsory information that
must be found in pre-information form and the contract, duties of seller
to consumer before and after the arrangement of the contract and rights
and duties of the consumer have been analyzed. The main duties of the
seller are to inform the consumer pre-contract, to deliver the dwelling and
its possession, to get construction permit and to ensure warranty. In this
contract, it is consumer’s duty to pay dwelling price. The essential rights
of the consumer are right to early payment, right of withdrawal from the
contract and right to avoid the contract. In this context, we forward our
opinions on legal issues emerging from the contract and ways of conflict
resolution.

Keywords: Seller, Consumer, Dwelling, Right, Contract, Protection.



TARAFLARIN BIR HUKUKI iLiSKi CERCEVESINDE
IFA ETMIS OLDUKLARI EDIMLERIN TASFiYESI

Do¢. Dr. Tuba AKCURA KARAMAN!

OZET

Bir hukuki iliskisi c¢ercevesinde taraflarca ifa edilmis edimlerin
tasfiyesinden bahsedilebilmesi i¢in dncelikle aradaki iligkinin geriye etkili
olarak, bastan itibaren gecersiz veya ortadan kalkmis olmasi gerekir. Boyle
bir durum s6zlesmenin kurulusu asamasinda bir sakatlik sonucu batil veya
iptal hakkinin kullanilmas ile ortaya cikabilecegi gibi so6zlesmenin ifa
asamasinda “temerriid, ayip, kusursuz ifa imkansizlig1” gibi bir sebepten
de kaynaklanabilir.

Boyle gecmise etkili olarak sebebin ortadan kalktigi durumlarda edimlerin
tasfiyesine 6zel olarak diizenlenmis hiikiimler bulunmamaktadir. Taraflar
arasinda 6nceden bir hukuki yakinlagma olup olmadig bir s6zlesme iligkisi
kurulmus olup olmadigina bakilmadan tiim tasfiye talepleri “sebepsiz
zenginlesme, haksiz zilyedin iade borcu ve vekaletsiz is gérme hiikiimleri”
cergevesinde degerlendirilmektedir. Oysa bu hiikiimler dnceden hukuki
bir yakinlagma bulunan taraflar arasindaki tasfiyede yetersiz kalmakta ve
menfaat dengelerini zedelemektedir.

Bu husus 6zellikle sebepsiz zenginlesme hiikiimleri ¢ercevesinde iade
talebinin 2 y1l gibi ¢ok kisa bir siirede zaman agimina (BK m. 82) ugradig:
dikkate alindiginda adil olmayan sonuclara sebebiyet vermektedir. Bu
durum oOgretide hakli olarak elestirilmis ve hukuki adaleti saglamak
amaciyla farkli goriigler belirmistir. Bunlardan en bilineni ve baskin olarak
kabul edildigi sdylenebilecek olani “bir tarafin sézlesmeden donmesi
halinde tasfiyenin sebepsiz zenginlesme hiikiimlerine goére degil de
sO6zlesme hiikiimlerine gore yapilacagini savunan “yeni donme/doniisiim
teorisi’dir. Keza sozlesmenin ifasinin kusursuz imkansizlagmasinda BK
m. 136 hiikkmiiniin sebepsiz zenginlesme hiikiimlerine yollama yapmasina
ragmen Ogretide iade talep zamanagimlarina sdzlesme zamanasiminin
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uygulanacagi kabul edilmektedir. Ayrica, bu sekilde sdzlesme hiikiimlerinin
uygulanacagi kabul edilen durumlarin genisletilmesi yoniinde bir egilim
de s6z konusudur. Taraflarin gegerli bir iliskinin mevcudiyetine giivenerek
yaptiklar ifalarin iadesinin de sdzlesme hiikiimleri ¢ercevesinde olmasi
savunulmaktadir.

Kanaatimizce de tasfiye iligkisinin sdzlesmeden donen agisindan sdzlesme
hiikiimlerine tabi olmasi1 diger taraftan mesela hile sebebiyle sdzlesmenin
iptal edilmesi halinde ise sebepsiz zenginlesmeye tabi olmasinin hukuki
adaleti zedeler. S6zlesmenin gegersizligi ister sozlesmeden donme veya
kusursuz imkénsizlasma sonucu olsun ister irade sakatligi veya kesin
hiikiimsiizliik sebeplerinden kaynaklansin sonugta tasfiye iliskisinin
taraflar1 arasinda onceden bir hukuki yakinlagma bulunmaktadir ve bu
hallerin tiimiiniin ayn1 hukuki rejime tabi olmas1 hukuki giivenlik agisindan
onemlidir.

Anahtar Kelime: Sebepsiz zenginlesme, Tasfiye iliskisi, Edimlerin iadesi.

Liquidation Of The Performance Of The Parties
Executed With The Intention Of a Valid Legal Relation

Assoc. Prof. Dr. Tuba AKCURA KARAMAN

ABSTRACT

Parties of an invalid or annulled contract have to give back the performances
obtained from the other party in the course of this relationship and
such process is also referred as liquidation. Liquidation of the executed
performances takes place only when the legal relation becomes retroactively
invalid. Such a situation could occur as a result of a discrepancy such as
defective intention which effects either the formation of the contract or
which effects the performance of the contract such as defaulted or defected
performance.

There are no special provisions regulating the liquidation of such
performances arising from invalid contracts. Liquidations without taking
into consideration the existence of an affiliation between parties are
mostly subject to the provisions such as “unjustified enrichment”, “duty



of restitution of the unjust possessor” and “acting without authority”.
These provisions are insufficient for the cases where there have been close
affiliation/relation between parties and injures the balance of legal interest.

Especially the short prescription period of 2 years forunjustified prescription
(Code of Obligations art. 82) drags the conflict to unjust and unacceptable
solutions. Such a solution rightfully criticized and made way to new
theories. One of the well-known and almost unanimously accepted legal
opinion is called “new annulation theory” which argues that contractual
provisions would apply for the liquidation of the performances executed
during a contract which has later been annulled. Additionally it has also
been mostly accepted that contractual prescription would apply for reclaims
in the case of invalidity due to impossibility of performances without fault
(Code of Obligations art. 136). Those new theories recently seems to spread
in scope and it has been argued that the contractual provisions should apply
also to the liquidation of all invalid contracts. In all the cases of invalidity
of the contract, either due to annulation of contract or impossibility of
performance or either due to nullity such as defective intention, there is
a close relation between the parties of the liquidation claim. Since in all
those cases of invalidity the legal interest of the parties to the liquidation
claim are in the same direction, the conflict should be handled evenly.
It is hard give justification for applying contractual provisions to the
liquidation in annulled contract where unjustified enrichment provisions
are being applied to the liquidation for example in the case of recession of
the contract due to defective intention.

Keywords: Reclaim of the performances, Unjustified enrichment.



YUKLENICININ AYIP SEBEBiYLE SORUMLULUGU

Dr. Evrim KERMAN!

OZET

Yiiklenicinin s6zlesmeye uygun olarak tamamladig1 eseri is sahibinin
dogrudan zilyetligine kavusturmasi eseri teslim borcunun geregidir.
Teslim borcu eserin sézlesmede kararlastirildig: lizere eksiksiz ve ayipsiz
olarak tamamlanmasini gerektirir. TBK m. 474 *’Ayibin belirlenmesi”
basliginda ve devaminda diizenlenen hiikiimler eserin tesliminden sonra,
islerin olagan akisina gore is sahibinin imkan bulur bulmaz eseri gézden
gecirmesini ve ayiplart varsa, bunu uygun bir siire zarfinda yiikleniciye
bildirmesini sart kosar. Is sahibi, eserin sozlesmede kararlastirilan
niteliklerinde eksiklik tespit eder veya eserde bulunmasi gerekli liizumlu
niteliklerin bulunmadigi kanaatine varirsa kanunun aradigi bildirme
kiilfeti (ayip ihbar1), gézden gecirme (muayene) yiikiimliiliigii ve ayipl
ifaya iliskin zamanasimi siirelerine uyma sartlarin1 da yerine getirerek
TBK m. 475 geregi yiiklenicinin eserdeki ayip nedeniyle sorumluluguna
giderek se¢imlik haklarmi kullanabilir. Is sahibinin ayipl ifa durumunda
ylikleniciye kars1 sozlesmeden donme, bedel indirimi isteme ve eserin
bedelsiz onarilmasini talep etme seklinde se¢imlik haklar1 bulunmaktadir.
TBK m. 477 uyarinca eserin a¢ikca veya ortiilii kabuliinden sonra, yiiklenici
her tiirlii sorumluluktan kurtulur; ancak, onun tarafindan kasten gizlenen ve
usuliine gore gézden gegirme sirasinda fark edilemeyecek olan ayiplar icin
sorumlulugu devam eder. Eserdeki ayip sonradan ortaya ¢ikarsa is sahibi,
gecikmeksizin durumu yiikleniciye bildirmek zorundadir; bildirmezse eseri
kabul etmis sayilir. Eserdeki ayip sebebiyle agilacak davalarda zamanagimi
stiresi, teslim tarihinden baslayarak, tasinmaz yapilar disindaki eserlerde
iki y1l; tasinmaz yapilarda bes y1l ve yiiklenicinin agir kusuru varsa, ayiph
eserin niteligine bakilmaksizin yirmi yildir. is sahibi dilerse TBK m.112
uyarinca borcun ifa edilmemesi hiikmiine de dayanarak tazminat talebinde
bulunabilir.

Anahtar Kelimeler: Eser sozlesmesi, Yiiklenici, Ayiba karsi tekeffiil
borcu.
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Liability Of The Contractor For Defective Work

Dr. Evrim KERMAN

ABSTRACT

According to article 477 of Turkish Code of Obligations, the contractor
shall be freed from any and all liability after the work has been considered
open or covered; but he remains responsible for the defects that are
deliberately concealed by him and can not be noticed during hearing. If
the shame arises later, the owner of the work has to inform the contractor
without delay; it is deemed to have accepted the manuscript. The duration
of the statute of limitations in the cases to be filed due to the shame in the
works is two years in the works other than the immovable constructions,
five years in immovable constructions and twenty years, regardless of
the nature of the defective work, if the contractor has a severe fault. The
employer may also apply for compensation based on the fact that debt is
not exercised pursuant to to article 112 of Turkish Code of Obligations.

Keywords: Construction contract, Contractor, Obligation of warranty.



CEVREYI KIRLETENIN SORUMLULUGU

Prof. Dr. Fikret EREN!

OZET

2872 sayili Cevre Kanunu (CK.) m. 28/I’e gore, “Cevreyi kirletenler
ve cevreye zarar verenler sebep olduklari kirlenme ve bozulmadan
dogan zararlardan dolay1 kusur sarti aranmaksizin sorumludurlar.” Bu
maddeye gore sorumlu kisi, zarar veren sifatiyla ¢evreyi kirletendir.
Kirleten, gergek kisi olabilecegi gibi, tlizel kisi, hatta kamu tiizel kisisi
de olabilir. Nitekim CK. m. 2’ye gore “Kirleten, faaliyetleri sirasinda
veya sonrasinda dogrudan veya dolayl olarak ¢evre kirliligine, ekolojik
dengenin ve ¢evrenin bozulmasina neden olan gergek ve tiizel kisileri”
ifade eder. Kirletenin sorumlulugunda zarar goren ise, kirletme olayimdan
zarar goren herkestir.

Cevreyi kirletenin sorumlulugu, kusursuz sorumluluktur. Gergekten
de, CK m. 28/I’e gore cevreyi kirletenler verdikleri zararlardan kusur
sart1 aranmaksizin sorumludurlar. Ancak, kusursuz sorumluluk bir {ist
kavram olup, bu sorumlulugun kapsamina, kusuru sorumlulugun bir sarti
saymayan tiim objektif sorumluluk halleri girer. Dolayisiyla, kusursuz
sorumlulugun kapsamina olagan sebep sorumlulugu halleri girdigi gibi
agirlagtirllmis sebep sorumlulugu ve tehlike sorumlulugu halleri de
girer. Cevreyi kirletenin sorumlulugu, CK m. 238/I’de kirletene kurtulus
kanit1 getirme imkan1 taninmadigi i¢in bir olagan sebep sorumlulugu hali
degildir. Bu bakimdan, yani kurtulus kaniti getirilememesi yoniinden
kirletenin sorumlulugu niteligi itibariyle ilke olarak bir agirlastirilmis sebep
sorumlulugudur. Ancak, zarara neden olan kirliligi doguran isletmenin
mahiyeti veya faaliyette kullanilan malzeme, araglar ya da giicler goz
onilinde tutuldugunda, bu islerde uzman bir kisiden beklenen tiim 6zenin
gosterilmesi durumunda bile sik¢a veya agir zararlar dogurmaya elverisli
oldugu sonucuna varilirsa, kirletenin sorumlulugu istisnai olarak bir tehlike
sorumlulugudur.
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Sorumlulugun unsurlari, zarar1 doguran kirletmeye neden olan fiil veya
faaliyet, zarar ve kirletici fiil ya da faaliyet ile zarar arasinda uygun
nedensellik bagi ve hukuka aykiriliktir. Hukuka aykirilik, bazen bizzat
kirletici fiil ve faaliyetin kendisi bazen de meydana gelen sonucta mevcut
olabilir. Cevreyi kirleten, diger sebep sorumlulugu hallerinde oldugu gibi
yardimci kisilerin eylemlerinden de sorumludur.

Ayni olayda kirletenin cevre kirliligine dayanan sorumlulugunun sartlar
ile diger sebep sorumluluklarina dayanan sorumlulugunun sartlar
gerceklesebilir. Bu takdirde sorumluluklar arasinda dislama ilkesi degil,
secimlik yarigma ilkesi soz konusu olur. Dolayisiyla, sorumluluklarin
secimlik yarismasinda zarar goren kendi lehine gordiigii sorumlulugu seg¢ip
ona dayanarak tazminat davasi agabilir. Se¢imlik yarigma kurali, Cevre
Kanunu m. 28/II'de diizenlenmistir. Buna gore “Kirletenin, meydana
gelen zararlardan otiirii genel hiikiimlere gore de tazminat sorumlulugu
saklidir”.

Anahtar Kelimeler: Sorumluluk, Kusursuz sorumluluk, Zarar.

The Liability Of The Polluter

Prof. Dr. Fikret EREN

ABSTRACT

“Polluters of the environment and those who damage the environment are
liable for the pollution and the damage caused by them without any flow
according to Environment Act No. 2872, Article 28 /I. According to this
article, the people who polluting the environment is liable as damaging.
Polluter may be natural person, legal person or even public legal entity.
As a matter of fact, “Polluter refers to natural or legal persons who cause,
directly or indirectly, environmental pollution, degradation of ecological
balancing and the environment during or after their activities” in Article 2.
The damaged person is everyone who damaged by pollution.



The liability of polluting the environment is strict liability. Indeed, in
Article 28/I, polluters are liable for the damages they give without any
flow. However, strict liability is a high-level concept and within the scope
of this, all liability of objective liability which does not regard flaw as a
condition of liability. Hence, strict liablity is included aggravated cause
liabilities and liability for abnormally dangerous activities as well as usual
cause liabilities. Liability of polluting person is not a usual cause liability
because it is not possible to bring evidence of salvation. For this reason,
as a rule liability of the polluter is aggravated cause liability. However,
the responsibility of the polluter is exceptionally a liability for abnormally
dangerous activities considering that the nature of the enterprise causing
the pollution or the materials, tools or forces used for operation and if it
is concluded that the specialist is capable of causing frequent or severe
harm, even if he was as diligent as would normally be expected in the
circumstances prevailing.

Elements of liability are the act or operation causing the pollution, the
damage and polluting act or causal relation between the operation and the
damage and unlawfulness. Unlawfulness may sometimes exist in polluting
act and the act itself or sometimes in the result. The polluter is liable for the
actions of performance assistants as another causal liability.

In the same event, the conditions of liability of polluter’s based on
environmental pollution and the conditions of liability based on the other
causal liabilities can be fulfilled. In this case, responsibility is not the
principle of exclusion, but the principle of elective competition. Therefore,
the damaged person in the principle of elective competition may choose
a liability for his own benefit and may file a compensation case based on
it. The elective competition rules are in Environment Act, Article 28/II.
Accordingly, “Liability for compensation of polluters is reserved according
to the general provisions for the damages™.

Keywords: Liability, Strict liability, Damage.



2918 SAYILI KARAYOLLARI
TRAFIK KANUNU’NA GORE

Isleten ve Isletenin Bagli Oldugu Tesebbiis Kavramlar
Prof. Dr. Halik Nami NOMER!

OZET

Karayollar1 Trafik Kanunu, 85. maddesinin birinci fikrasinda isletilme
halindeki motorlu araclarin sebep oldugu zararlar bakimindan tehlike
esasina dayanan bir kusursuz sorumluluk hali 6ngérmiistiir. Bu hiikiimde
sorumlu kisi olarak, isleten ve isletenin bagli oldugu tesebbiis sahibi
gosterilmistir.

Kanunun 3. maddesinde isleten kavrami dogrudan tanimlanmamuis,
oncelikle karine olarak kimlerin isleten sayilacagi belirtilmistir. Buna gore
isleten ilk planda aracin malikidir. Miilkiyeti sakli tutma kaydiyla satig
veya uzun siireli kiralama, kullanma 6diincii veya teslim sartli rehin s6z
konusu ise, isleten malik degil, araci teslim alan alici, kiraci, 6diing veya
rehin alandir.

Bu kisiler karine olarak, motorlu arac1 kendi hesabina ve tehlikesi kendisine
ait olmak {izere isleten ve arag lizerinde fiili tasarrufu bulunan kimselerdir.
Her ilgili karine olarak igleten sayilan kimsenin, aslinda motorlu araci
kendi hesabina ve tehlikesi kendisine ait olmak tizere isletmedigini ve arag
tizerinde fiili tasarrufu bulunmadigini, yani gercekte isleten olmadigini
ispat edebilir. Ispat konusunda agikliga kavusturulmas: gereken iki husus
bulunmaktadir. Birincisi, karine olarak igleten sayilan kimsenin, gercekte
isleten olmadig1 somut olayda hangi olgularla ispat edilebilir? ikincisi bu
ispatin her tiirli delille gerceklestirilmesi miimkiin miidiir? Yapacagim
sunumda 6zellikle bu konulara deginilecektir.

Anahtar Kelimeler: Karayollar trafik kanunu, Isleten, Isletenin bagh
oldugu tesebbiis.
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Concepts Of Operator And The Enterprise Which
Operator is Affiliated

According To Highway Traffic Law No: 2918
Prof. Dr. Halik Nami NOMER

ABSTRACT

Highway Traffic Law, Article 85/1, foresees a strict liability on the basis of
danger for damages caused by motor vehicles in operation. In this article,
operator and the enterprise which operator is affiliated are shown as the
responsible person.

The concept of operator in Article 3 has not been defined directly, it is
stated that first of all, people will be regarded as operator. Accordingly,
at the initial face the operator is the owner of the vehicle. If there are
conditional sale, long term leasing, loan for use or plaged chattel; operator
is the buyer received the vehicle, tenant, borrower or pledee in stead of
owner.

As a presumption these people who have actual savings on the vehicle,
operate the motor vehicle at their own expense and at their own risk. Every
relevant person can prove that the person calling as a operator, have not
ot any actual savings on operating the motor vehicles at his own expense
and his own risk. There are two issues that need to be clarified about the
proof. First of all, which facts can be proven the actual situation of the
presemptive operator being not an actual operator at all? Secondly, it is
possible to carry out this proof with any kind of evidence? These subjects
will especially mentioned in the presentation.

Keywords: Highway traffic law, Operator, the enterprise which operator
is affiliated.



HATIR TASIMASINDA ISLETENIN SORUMLULUGU

Yrd. Dog. Dr. Pakize Ezgi AKBULUT!

OZET

Bir tasimanin hatir tagimasi (hatir i¢in tagima) sayilabilmesi i¢in 1983
tarihli 2918 sayili Karayollar1 Trafik Kanunu madde 87’ye gore tagiyan ya
iicretsiz olarak aragta taginmali ya da arag hatir i¢in {licretsiz olarak kisinin
kendi kullanimina verilmelidir. S6zlesme dis1 sorumluluga dayanan hatir
tagimasinda isletenin meydana gelen zarardan sorumlu olmasi i¢in taginan
veya kullannomina ara¢ tahsis edilen kisinin yaralanmasi veya Olmiis
olmasi1 gerekir. Hatir tagimasi 6zel olarak Karayollar1 Trafik Kanunu’nda
diizenlenmis olsa da, bu kanunun 87. maddesi geregince hatir tasimasinda
zarar goren taginan (veya hatir i¢in ara¢ kullanmasina izin verilen) kisinin
zararinin karsilanmasi i¢in genel hiikiimlere yani Tiirk Bor¢lar Kanunu’nun
49. ve devami hiikiimlerine basvurulacaktir. Bu bakimdan hakim Tiirk
Borglar Kanunu'nun 51 ve 52. maddelerine gére somut olayin niteligi
cercevesinde isleteni sorumluluktan kurtarabilir veya bunu indirim sebebi
olarak ele alabilir.

Bu cercevede calismamizda oncelikle hatir tagimasinin hukuki niteligi
aciklanacak, hatir tasimasindan dogan sorumlulugun hangi hiikiimlere
tabi oldugu ve hatir tagimasinin unsurlari ile bu tasimadan dogan zararin
karsilanmasi1 konular1 incelenecek ve son olarak hatir tasimasinda
sorumsuzluk anlagsmasinin miimkiin olup olmadig1 ile bu tasimadan zararin
zorunlu trafik sigortasi kapsaminda olup olmadig1 degerlendirilecektir.

Anahtar Kelimeler: Hatir tagimasi, igletenin sorumlulugu, sorumsuzluk
anlagmasi, zorunlu trafik sigortasi
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The Liability Of The Operator In The Accommodation
Carriage/Giving a Lift

Assist. Prof. Dr. Pakize Ezgi AKBULUT

ABSTRACT

According to article 87 of Road Traffic Law No. 2918 dated 1983, in the
case of “giving a lift”, the person must be carried in the vehicle free of
charge, or the vehicle must be issued for free for the person’s own use.
The person who is being transported or who is assigned to use the vehicle
must be injured or killed in order to be responsible for the operator of the
vehicle. According to article 87 of Road Traffic Law, the provisions of
the article 49 et sq. of the Turkish Code of Obligations will be applied to
compensate the damage of the person who has been damaged in the giving
a lift. From this point of view, the judge can exculpate the operator from
liability or reduce the amount of compensation.

In this framework, firstly the legal nature of giving a lift will be explained,
the provisions of the liability arising from the givig a lift and the elements
of giving a lift and the compensation for the damage arising from this
carriage will also be examined. Then whether it is possible to making a
nonliability agreement in the giving a lift will be explained. Finally whether
the damage is covered by compulsory traffic insurance will be assessed.

Keywords: Giving a lift, Liability of the operator, Nonliability agreement,
Compulsory traffic insurance.



ROMA HUKUKUNDA AILE BABASININ
SORUMLULUGU iLE TURK HUKUKUNDA
EV BASKANININ SORUMLULUGUNUN
KARSILASTIRILMASI

Yrd. Do¢. Dr. Buse AKSARAY!

OZET

Roma toplumunda hukuki ve sosyal yap1 i¢indeki en 6nemli unsurlardan
biri olan aile, aile babasini, onun hakimiyeti altindaki kisileri, koleleri
ve malvarhigim1 kapsamaktaydi. Aile babasi hakimiyeti altindaki
aile evlatlarinin ve kolelerin isledikleri haksiz fiiller sonucunda,
hak ehliyetlerinin olmamasi sebebiyle kendilerine dava acilmasi ve
malvarliklarinin  olmamas: sebebiyle verdikleri zarar1 gidermeleri
miimkiin olmadigindan, aile babasinin kendilerini zarar goérene teslim
etmesi ya da zarar1 gidermesi esas1 Eski Hukuk Devri’nde kabul edilmistir.
Aile babasinin kusurunun varligi aranmadigindan, bu durumun kusursuz
sorumluluk hali oldugu kabul edilmelidir.

Tirk Hukukunda buna benzer bir sorumluluk hali olan ev baskaninin
sorumlulugu TMK md. 369’da diizenlenmistir. Ev bagkaninin ev halkindan
olan kii¢iigiin, kisitlhinin, akil hastalig1 veya akil zayiflig1 bulunan kisinin
verdigi zarardan, alisilmis sekilde durum ve kosullarin gerektirdigi dikkatle
onu gozetim altinda bulundurdugunu veya bu dikkat ve 6zeni gosterseydi
bile zararin meydana gelmesini engelleyemeyecegini ispat etmedikge,
kendisinin ya da zarar verenin kusuru olmasa bile sorumlu olacagi kabul
edilmistir.

Roma Hukuku ve Tiirk Hukuku bakimindan bu sorumluluk tiirlerinin
benzer ve farkli yonleri bakimindan karsilastirilmasi, Roma Hukukunda
hukuk dénemleri arasindaki farkliliklar ve Tiirk Hukukunda usule ve esasa
iliskin yarg1 kararlar1 dogrultusunda yapilacaktir.

Anahtar Kelimeler: Roma hukuku, Aile babasi, Ev baskani, Kusursuz
sorumluluk.

! [stanbul Aydin Universitesi Hukuk Fakiiltesi Roma Hukuku Anabilim Dali



Comparison Of The Liability Of Pater Familias in Roman
Law And The Liability Of The Leader Of Household in
Turkish Law

Assist. Prof. Dr. Buse AKSARAY

ABSTRACT

Family, one of the most important elements in the legal and social structure
of the Roman society, was included pater familias, the people under
his control, his slaves and his wealth. As a result of torts committed by
filius familias and slaves under the rule of pater familias, the principle of
commitment of them to injured party or recovering of the damage was
accepted in the Early Roman Law Period, since it is not possible for them
to be sued due to the lack of their capacity of right and due to the lack
of their property to recover the damage they have caused. Because the
pater familias’ fault is not inquired, this case shall be considered as liability
without fault.

A similar liability to this, the liability of the leader of household in Turkish
Law is enacted in Article 369 of Turkish Civil Code. It is considered that
the leader of household shall be liable for the damage caused by minor,
interdicted, mentally ill or weak within the household even without his/her
or the one’s fault who cause the damage, unless he/she proved that he/she
custodied the one with the attention required by common circumstances
or even if he/she showed attention and care he/she would not prevent any
damage to occur.

Comparison of these types of liabilities regarding similarities and
differences between them in Roman Law and Turkish Law will be made
in accordance with the differences between the periods of Roman law and
procedural and judicial decisions in Turkish Law.

Keywords: Roman law, Pater familias, The leader of household, Liability
without fault
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